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Introduction
The COVID-19 crisis shows how a major challenge for global health security greatly exceeds
immediate health concerns and disrupts innumerable essential aspects of global governance
regulated by dedicated legal and institutional regimes. In this respect we have such a dedicated
agency for health protection – the World Health Organization (WHO) – and a dedicated
international law instrument, the International Health Regulations (2005) (IHR 2005). Adopted
by the World Health Assembly (WHA) under Article 21 and 22 of WHO’s Constitution, it
entered into force in June 2007 and is legally binding on 196 States Parties. The IHR aim to
“prevent, protect against, control and provide a public health response to the international
spread of disease in ways that are commensurate with and restricted to public health risks, and
which avoid unnecessary interference with international traffic and trade”.1

This chapter argues that, even though the IHR 2005 and WHO remain the first line of defence
against the international spread of disease, a sustained and long-term response to a major health
crisis such as COVID-19, and crucially the preparation for future major disease outbreaks,
require a strategic and critical reflection of the role of WHO and the IHR 2005 in global health
security.
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In this chapter we will focus on how the current IHR have limited utility during a pandemic,
most notably in respect of a coordinated approach among states and international institutions
and across international legal regimes to deliver the assets that are most important to sustain a
global response, reduce the economic and social suffering, and allow the international
community to “build back better”.2 We argue that the Regulations themselves are inadequately
balanced at present, with insufficient attention given to the third and fourth aims of the
Regulations: to “control and provide a public health response to the international spread of
disease in ways that are commensurate with and restricted to public health risks.”3 In this
chapter, we firstly outline some of the key strengths and distinguishing features of the IHR as
an international legal instrument, which we caution against diluting or removing in the event
of the IHR being revised post-COVID. From this we also identify one major area for future
reform of the IHR, highlighting how the world and WHO can be better prepared to sustainably
respond to the next pandemic.

The IHR: an innovative tool for health security
Despite this chapter ostensibly being about reform of the International Health Regulations and
their institutional framework, and highlighting the shortcomings of the instrument as a way to
propose a path forward, it is worth pausing for a moment to reflect upon the characteristics and
strengths of the instrument itself.

The all-hazards approach
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The 2005 revisions to the International Health Regulations were the result of more than 150
years of international cooperation to prevent the spread of infectious diseases which began in
1851 at the first international sanitary conferences in Paris.4 For our purposes it is necessary to
jump ahead over 100 years to 1969 where the Twenty-Second World Health Assembly adopted
a revised version of the International Sanitary Regulations, renaming them the International
Health Regulations; some further minor amendments came in 1973 and 1981.5 These pre-2005
IHR were limited in a number of respects. Firstly, they were concerned only with disease
surveillance and notification at points of entry into a state; secondly, their functioning was
dependent on official country notification to WHO of even a single case of a notifiable disease,
which was not always forthcoming including for fear of overreactions by other states, and
thirdly, WHO lacked the authority to coordinate the international response to prevent the
international spread of those diseases. Perhaps the most noteworthy limitation was the narrow
scope of notifiable diseases, with the IHR applying only to smallpox (until its eradication in
1981), cholera, plague, and yellow fever.6 The 2005 revision replaced an exhaustive list of
diseases as the material scope of the instrument with an ‘all-hazard approach’ that covers all
events that may spread disease internationally including intentional acts. This all-hazards
approach has a number of benefits. Firstly, the all-hazards approach of the IHR 2005 does
allow for a public health response to biological, chemical, and radionuclear events. This is a
strong and important recognition that these events are not merely security events but health
ones with a high risk of international spread. Indeed, the IHR would have applied the
Fukushima nuclear disaster in Japan,7 had WHO had the political will to apply the instrument
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in those circumstances, as was intended. The IHR 2005 adopts a holistic notion of risk that
responds to the reality of the globalized world of the 21st century. Moreover, the all-hazards
approach shifts the fulcrum of national preparedness and response from solely international
entry points – as was the case under the previous Regulations - to the whole national health
system.8 This radical change is confirmed by the fact that developing, strengthening and
maintaining such “core capacities” is an unconditional obligation under Articles 5 and 13 as
well as Annex 1 that spells out the various levels of responsibility. As COVID-19 and other
recent disease outbreaks have shown, it is undeniable that the weakness and lack of
preparedness of national health systems - at whatever level of development - facilitate the
international spread of diseases and pose an immediate risk to other countries. From this
perspective, national health systems under the IHR 2005 become an issue of legitimate
international concern and must correspondingly generate accountability and responsibility akin
to those arising from erga omnes obligations. The intrusiveness and implications of the core
capacities obligations under the IHR 2005 are one of its most striking features and were
probably underestimated during the revision process.

Collaborative approach to risk
The open-ended structure of the IHR 2005 implies that there cannot be a single rigid model for
surveillance, assessment and response to health risks. Building on the practice developed by
the WHO Secretariat to remedy the growing obsolescence of the previous Regulations, the IHR
2005 codify a dynamic and collaborative approach that is supposed to build confidence and
transparency, generate reliable information, data and analyses, build an evidence base for the
provision of guidance and alert and facilitate international coordination. This is one of the
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major innovations of the IHR 2005 and constitutes the normative core of WHO’s “emergency
functions”. It has been insightfully noted that this approach constitutes “governance by
information”. 9

Under Article 4 of the IHR 2005, in particular, every state party must designate focal points
that serve as immediately identifiable and permanently available channels for communication,
dissemination and coordination of national inputs.10 Article 6 raises the crucial obligation for
states parties to assess health events using a reasonably detailed decision tree, and to
immediately notify WHO of events that reach a defined threshold of gravity and may constitute
a “public health emergency of international concern” (PHEIC). It should be noted that the IHR
2005 (with some residual exceptions listed in Annex 2) don’t require an identification of the
causal agent as a condition for notification, precisely in order to avoid delays and trigger the
collaborative assessment process. Articles 9 and 10 strengthen the surveillance and assessment
mechanism by requiring states to report events occurring outside their territory and enabling
WHO to use them, as well as reports from non-state sources, to seek verification and direct
reports by the state concerned. An uncooperative attitude by that state may lead WHO to
disclose the information received even against the objection of the state concerned, both for
the purpose of alerting other states as well as indirectly putting pressure on the recalcitrant one.
This power, that echoes WHO’s reactions to China’s concealment of the SARS outbreak in
2003, represent one of the high marks in the IHR in terms of centralization of alert and
information functions. Under Article 11, finally, WHO has an equally remarkable authority to
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keep information received under the previous articles confidential unless a number of
conditions require their disclosure. This provision aims at avoiding damaging overreactions by
other states and actors in the absence of a clear epidemiological picture, and again entrusts
WHO with a wide managerial discretion that requires not only delicate scientific assessment
but also political considerations. It is not clear how much the Secretariat has in fact availed
itself of this possibility, but the recent allegations of WHO’s “collusion” with China at the
outset of the COVID-19 pandemic shows the political risks of withholding sensitive
information or delay their release, if indeed that’s what happened. 11

Consistency with order bodies of international law
It is important to recognize that whilst primarily a health event, COVID-19, and indeed any
international health emergency of such magnitude, is not just about health, nor is the response
one solely driven by public health considerations. As the UN Security Council’s response to
the 2014-2016 West African Ebola outbreak demonstrated, health emergencies can also be
security events,12 can have a dramatic impact on global trade and traffic,13 and can bring with
them significant human rights implications as shown in dramatic fashion in the response to
COVID-19.14
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The need to ensure consistency with other rules of international law was a major concern for
negotiators, aware that the broad scope of the IHR 2005 would inevitably lead to interferences
and limitation in the enjoyment of rights of both states as well as other actors (including
individuals) under various international legal regimes. The regulatory approach of the IHR
2005 addresses the need for consistency and harmonization by grounding risk management
measures both by states as well as by WHO in a similar test of their necessity, proportionality
and reliance on an evidence-based risk assessment. A similar approach is employed, for
example, under the WTO SPS and TBT agreements15 or for the limitation of civil and political
rights under the relevant human rights treaties.16 This is evident in Articles 12 (declaration of
a PHEIC), 17 (criteria for WHO recommendations) and 43 (additional national health
measures), where measures have to be based inter alia on scientific advice and principles,
relevant international standards and a comparative risk assessment to avoid unnecessary
interference with international traffic and trade.

Human rights standards
Having been absent in previous versions of the IHR, human rights are strongly and directly
embedded in the 2005 iteration of the Regulations. Human rights manifest themselves in two
distinct manners, firstly as a discrete obligation in respect of travellers, but secondly, and
arguably more importantly, as a guiding interpretive principle for the IHR 2005 in their
entirety. In the first instance, human rights are expressly referenced in one provision of IHR Article 32 on the Treatment of travellers and indirectly in other articles concerning health
measures applicable to them.
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Article 32 states that ‘In implementing health measures under these Regulations, States Parties
shall treat travellers with respect for their dignity, human rights and fundamental freedoms and
minimize any discomfort or distress associated with such measures’.17 This statement is
followed by a non-exhaustive list of considerations for States Parties to consider, including
courtesy and respect,18 taking into consideration the gender, sociocultural, ethnic or religious
concern,19 and provision of food and water.20 Article 32 is clearly not without problems,
including lack of definitions regarding dignity, respect, or even what human right standards are
relevant. Further clarifying and strengthening these human rights provisions where they exist,
would of course be welcome in any future iteration of the IHR, in order to provide a universal
minimum standard.

Moreover, the definition of what constitutes a “Traveller” for the purposes of Article 32 limits
the scope of application of the Regulations in a peculiar manner. That term is limited to “a
natural person undertaking an international voyage”21 and therefore the human rights standards
contained within Article 32 only become engaged when an individual crosses an international
frontier. This became of real concern in the early stages of the COVID-19 outbreak in January,
when China placed a cordon sanitaire around Wuhan to prevent travel from the region during
the Chinese Lunar New Year – the largest mass migration on the planet.22 This concern has
only amplified and reached a global scale in light of the unprecedented and often draconian
“lockdowns” and cordons sanitaires imposed by most countries in the world during 2020. The
grave concerns generated by such restrictions, the increase in surveillance and the lack of
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democratic control over such measures have been well documented in recent scholarship as
well as in statements by most international human rights institutions.23 The IHR 2005 as such
has a regulatory vacuum when it comes to purely domestic measures, but becomes applicable
when persons cross international borders and thus become “travellers”. At the same time, the
provisions on the recommendations that can be issued by the Director-General under the IHR
(2005) refer to measures applicable to “persons”.

24

It is unclear whether this different

terminology was the result of an oversight or what the normative implications of the
inconsistency can be. It seems counterintuitive that the personal scope of recommendations
could be broader than that of the specific health measures applicable under the rest of the
Regulations. This paradox can be explained by the historical focus of the Regulations on
transboundary health risks and the role played by travellers (a term which may include migrants
and refugees) in spreading diseases. This is reflective in the operationalisation of the
Regulations too, indeed, the overwhelming majority of events declared as a PHEIC had already
crossed international frontiers at the point the declaration was made, though that is not a
requirement.25 As discussed in this chapter, the lack of specific attention to domestic measures
and their impact is another confirmation of the weakness of the IHR 2005 as a normative tool
for response to pandemic and similar international events. The main exception to this
statement, of course, are the obligations related to the establishment and maintenance of core
capacities as noted above, since they relate to the structure and functioning of national health
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systems; however, those obligations are functional to preventing or controlling the international
spread of disease rather than having an independent standing. The COVID-19 experience
shows that the IHR 2005 and WHO have to play a much stronger role much earlier in the course
of a disease outbreak, when national and international containment is more feasible and
political positions are less entrenched.

In addition to the specific standards at Article 32, a number of other provisions in the IHR do
go some way towards limiting the authority and discretion of states in a way that directly or
indirectly respects human rights. Article 31 prevents States Parties from requiring “invasive
medical examination, vaccination or other prophylaxis as a condition of entry.” It does allow
the requirement of medical examination, vaccination or other prophylaxis or proof of
vaccination as a condition of entry, providing the measure is the least invasive that would
achieve the public health objective, and it is in compliance with Article 23 of the Regulations.
Article 23 expressly requires the prior informed consent of travellers before they are subject to
medical examination, vaccination, prophylaxis or other health measures under the Regulations.
This requirement exists except where "there is evidence of an imminent public health risk", in
which case travellers may be advised or compelled to submit to examination", even so, this
examination, regardless of consent must be the least invasive available to achieve the public
health objective. Article 23 further states that any requirement in respect of travellers being
subject to health measures must be ‘in accordance with the law and international obligations
of the State Party’. Unfortunately, however, no further specification of what the lowest level
standard required in this respect is provided, meaning that significant variation can occur across
States Parties.
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Some further limitations on state authority does come via Article 23(5) which requires that
“Any medical examination, medical procedure, vaccination or other prophylaxis which
involves a risk of disease transmission shall only be performed on, or administered to, a
traveller in accordance with established national or international safety guidelines and
standards so as to minimize such a risk.” In determining whether to implement these additional
health measures States Parties shall base their determinations upon: “(a) scientific principles;
(b) available scientific evidence of a risk to human health, or where such evidence is
insufficient, the available information including from WHO and other relevant
intergovernmental organizations and international bodies; and (c) any available specific
guidance or advice from WHO.”

26

Article 23 demonstrates one of the key strengths of the

IHR, in that they introduce minimum standards which indirectly impact upon human rights,
but do so via medical standards and best practice, which can be more palatable to States Parties
than the sometimes controversial human rights standards international law has to offer.

More broadly, human rights are embedded within IHR as a fundamental principle for
interpreting and implementing the Regulations. Article 3 provides the principles that guide the
interpretation and implementation of the Regulations, which state firstly that “The
implementation of these Regulations shall be with full respect for the dignity, human rights
and fundamental freedoms of persons.”27 And secondly that “The implementation of these
Regulations shall be guided by the Charter of the United Nations and the Constitution of the
World Health Organization.”28 Each of these guiding instruments contains further references
to human rights and could be useful in providing guidance regarding how human rights should
be interpreted and applied in the IHR. Within the Constitution, it is recognised that “[t]he
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enjoyment of the highest attainable standard of health” as a fundamental right29. Moreover,
Article 55 of the Charter states that “the United Nations shall promote…universal respect for,
and observance of, human rights and fundamental freedoms for all without distinction as to
race, sex, language, or religion.”30 The inclusion of human rights standards, particularly
universalised standards such as the Charter, is clearly an important step in mainstreaming
human rights during health emergencies. However, as we have seen in a number of recent
health crises, including COVID-19, these standards are not always upheld or respected.31
Finally, Article 42 contains another important statement of principle, relevant also from a
human rights perspective, that should guide the interpretation and implementation of health
measures taken under the IHR 2005, to the effect that such measures shall be applied in a
“transparent and non-discriminatory manner”. National measures with an evident
discriminatory intent not supported by a plausible risk assessment, or where their scientific
basis is withheld from the public, WHO and other states, can be considered in breach of the
IHR 2005.

Beyond and before the emergency
When the IHR 2005 have been discussed in recent times at an academic of policy level, it has
always been in the context of a health crisis and often unfortunately to lament their
inadequacies. In these cases, attention is inevitably focused on the “emergency” component of
the Regulations and the corresponding functions of WHO in view of the leading role it plays
in this connection. However, continuing the legacy of the previous Regulations and the
international sanitary conventions before them, the IHR 2005 contain a number of provisions
(Parts IV to VII, Articles 19 to 41) covering more “routine” issues such as spelling out core
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capacities requirements at points of entry and the role of competent authorities (Articles 19 to
22); detailing measures applicable to travellers, conveyances and goods (Articles 23 to 34);
regulating health documents and certificates required for international travel and trade (Articles
35 to 39); as well as defining responsibilities and criteria for charges deriving from the
application of health measures or the issuance of health certificates (Articles 40 and 41).

These measures, which again are hardly mentioned in recent discussions, are nonetheless
extremely important in that they spell out in detail the more general obligations of core
capacities with particular regard to the traditional entry points where infections or
contaminations can often be detected and eliminated. If the question of accountability for core
capacities forms part of future discussions on the strengthening of the IHR 2005, the provisions
in question will offer clearer and more specific metrics than Articles 5 and 13. From a
complementary perspective, the measures considered here are also essential components of the
surveillance, prevention and containment part of the IHR 2005’s objective, and are often
seamlessly integrated in the daily functions of public agencies, local authorities, port and
airport operators as well as private companies such as airlines and shipping companies.

The formulation of the provisions in question echo the approach of maximum measures typical
of the previous versions of the Regulations. However, rather than setting rigid limits that
proved to be one of the main weaknesses of the old IHR, the IHR 2005 prescribe the general
powers of competent authorities as well as the measures that can be implemented in particular
circumstances, e.g. in case evidence of a public health risk is found aboard a conveyance
(Article 27). Most importantly, there is a clear emphasis on securing respect for human rights
and dignity with regard to travellers and on enforcing the requirement of the least intrusive
measures necessary and proportional to address evidence-based risks (e.g. Article 31).
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Finally, several provisions in parts IV to VII recognize the authority of states parties to adopt
“additional health measures” (e.g. Article 27 on affected conveyances) or subject the limits to
their authority to Article 43 that recognizes their right to adopt additional measures to address
specific health risks or PHEICs. This approach, that acknowledges the variety of situations
facing in practice competent authorities, gives wide powers to states to go beyond the general
limits imposed by the relevant articles and protects them from responsibility provided that they
respect the substantive and procedural disciplines imposed by Article 43. A graphic example
of the implications of this additional power comes from Article 28 which, subject to Article
43, enjoins states parties from refusing “free pratique”32 to ships and aircrafts for public health
reasons. However, even though it was not reported whether port authorities explicitly referred
to Article 43, the ordeal endured by the Diamond Princess and no less than other 20 cruise
ships with COVID-19 cases on board show the latitude enjoyed by states in responding to their
assessment of the risks deriving from specific occurrences. Whether those measures could be
considered necessary and proportionate, and thus compliant with the IHR 2005, remains an
open question considering the hardship endured by both passengers and crew.33

The IHR 2005: prevent, protect, and respond?
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It is important that, in the event of the IHR 2005 being re-opened for reform post-COVID-19,34
their strengths and distinguishing features are not lost. However, COVID-19 has clearly and
unequivocally highlighted a number of crucial weaknesses in the design of the IHR 2005. It is
our contention that these weaknesses are the product of the underlying assumptions which went
into the design and development of the regulations in the first place. The 2005 IHR are very
much a product of the response to another coronavirus pandemic, the 2003 SARS outbreak.
The alert and response mechanisms of the IHR are modelled on the tools, processes and
assumptions that characterized the global response to SARS.35 What has become clear in the
intervening 15 years is that the successful self-assertion of emergency powers by WHO, and
lack of a constraining legal framework that make the difference to the response to SARS, has
not been replicable in the 2005 IHR. In particular, the design of the 2005 iteration of the IHR
imported certain assumptions about the compliance pull and effectiveness of WHO’s alert and
guidance that were generated by the response to the 2003 SARS outbreak. However, what we
have seen over subsequent outbreaks, particularly the outbreaks of Ebola Viral disease in West
Africa and in the Democratic Republic of the Congo, and the ongoing COVID-19 pandemic is
that those assumptions appear to have been misplaced, and the success of WHO’s alert and
guidance from SARS has not been replicated in a number of outbreaks. In short, what worked
for SARS without the legal framework of the IHR 2005 and the practical distribution of power
between states and the WHO Secretariat, does not seem work as well for COVID-19 and the
other emergencies declared under the IHR 2005 since 2009. In the event that the States Parties
do seek to enhance or revise the IHR so that they are fit to ensure a modern response to modern
health emergencies, it is imperative that the role of the WHO in responding to health
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emergencies is clarified and strengthened, in order to improve the Regulations effectiveness.
The rest of this section outline some of the key issues which we contend require reform in the
post-COVID era. In particular, we outline what we contend is the main overarching failure of
the 2005 IHR – that it places insufficient emphasis on the response element to a health
emergency.

As noted above, the International Health Regulations (2005) are the dedicated instrument for
global health security, and therefore, are integral to the detection of, and response to, health
emergencies, such as the COVID-19 pandemic. States parties to the IHR have four main
obligations under the IHR: firstly, to achieve and maintain the “core capacities” in respect of
their health system, so that they have the ability to ‘prevent, detect, and respond’ to health
emergencies within their territory36 (as opposed to simply at points of entry as was the case for
the 1969 IHR). States enjoy a transitional period to achieve those outcomes, but otherwise the
obligations are not progressive or resource-related. The obligations in question, which
constitute an absolute condition for the viability of the IHR 2005 framework, are quite intrusive
on national sovereignty as they impose specific requirements for states parties on how to
organize and resource their national health systems. On the other hand, the extreme diversity
of structures, resources, level of development and fundamental philosophy about health care
and public health make uniformity or even harmonization extremely challenging. The COVID19 crisis has shown the catastrophic consequences of under-investment in primary health care
and of a neo-liberal approach that prioritizes market efficiency and profitability when faced
with a major crisis; besides ethical and policy considerations, those national choices or - for
many developing countries - lack of resources also constitute breaches of IHR-based
obligations.
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Secondly, states parties must cooperate in good faith with WHO and one another by assessing
health events occurring on their territory, notifying WHO of these events which reach a certain
threshold of severity, providing detailed information and the measures taken to address the
event.37 They must also report events occurring outside their territory and verify events
reported by other states parties as occurring within their territory. 38 Thirdly, States parties must
ensure that national health measures, regardless of whether or not they are in response to public
health emergencies and of the presence of recommendations by WHO, are necessary,
proportionate to the risk, and based on a risk assessment.39 Finally, states parties undertake to
collaborate with each other, to the extent possible in the development, strengthening and
maintenance of the public health capacities required under the IHR. Regulations as well as to
facilitate their implementation.40
It is clear that the IHR have great prominence in the build up to, and declaring of a public health
emergency of international concern (PHEIC), however during a pandemic or health emergency
the importance and primacy of the IHR as the normative tool driving national and international
response appears to wane. This is certainly the case with COVID-19: despite the considerable
emphasis which was placed on the IHR in the build-up to COVID-19 being declared a PHEIC
the Regulations have subsequently largely disappeared from the media, policy statements and
even WHO’s own narrative as the legal framework of reference. The only operational
development which has occurred since the PHEIC declaration on 30 January 2020, was the
renewal of the PHEIC mandate, a legal requirement under the Regulations,41 and the issuing
of updated “Temporary Recommendations” on 30 April. Even Director-General Tedros, in his
frequent press statements, hardly mentions the Regulations, or the role they are currently
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playing in the management of the response to COVID-19. However, the IHR are intended to
be a key aspect of this response, as the legal instrument which aims to “prevent, protect against,
control and provide a public health response to the international spread of disease..” [emphasis
added].

While WHO nonetheless continues to be the central institution for ensuring a coordinated
international response to a health emergency, it is unclear whether its most relevant activities
in an acute health emergency (mostly the provision of guidance and technical information,
awareness-raising, country support and, when applicable, supply of medical equipment and
products) fall functionally under the IHR 2005.42 Certainly the legal framework of the IHR is
not formally required in order to enable these activities to be fulfilled. Indeed, WHO was
already carrying out some of these activities prior to the 2005 revisions to the IHR, albeit to a
lesser degree than they currently are.43 However, the major expansion of WHO’s role in the
response to health emergencies did not come from the mandate of the IHR, but through the
establishment of the WHO Health Emergencies Programme (WHE) in 2016, as part of the postWest African Ebola outbreak reforms. The WHE was a significant reform in WHO operations
designed to “complement[..] WHO’s traditional technical and normative role with new
operational capacities and capabilities for its work in outbreaks and humanitarian
emergencies.”44 The secretariat of the IHR falls organically within the WHE since 2017;
functionally, it plays a different but complementary role to the operational components of the
WHE in order to achieve synergies and mutual support among the services most directly
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dedicated to the prevention and control of health emergencies. The WHE assesses and responds
to a broad range of health events in accordance with WHO’s Emergency Response Framework,
45

even if those events are not specifically handled under the IHR 2005 and even when a PHEIC

has not been declared. It should also be noted that WHO has taken a very active leadership role
in facilitating research and development of new therapeutics and vaccines against COVID-19
and trying to ensure universal and equitable access, crucial functions in the response to
COVID-19, which nevertheless fall well outside of the legal framework of the IHR. The legal
authority to carry out this, and many other activities in which the WHO is involved in the
response to COVID-19 stems not from the International Health Regulations, but the
Constitution of the World Health Organization or other mandate entrusted by the World Health
Assembly to the Director-General.
The main reason for the apparent neglect of the IHR 2005 during the response to COVID-19
(and other health emergencies) is, in our view, that their relevance during a raging pandemic is
questionable because of the design of the instrument, its limited scope and the equally limited
role played by the secretariat. That is not to say that the Regulations are not important, or do
not provide some benefits to global health security in the prevention and detection of emerging
health threats, but the Regulations in their present form aim at preventing or containing an
international spread of disease through international surveillance, alert and coordinated risk
assessment and management, with insufficient attention given to the response. With the
exception of Temporary Recommendations that the Director-General can issue during a
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PHEIC,

46

rather weak provisions on assistance and cooperation47 which do not specifically

reference assistance or cooperation during a health emergency or PHEIC, as well as equally
weak provisions on monitoring of additional health measures by the secretariat, there is little
in the way of a regulatory approach to a health emergency embedded within the IHR. Indeed,
in respect of a PHEIC or health emergency, Article 44 is (much like the rest of IHR) overly
focussed on the surveillance mechanisms for the detection of health emergencies through the
Core Capacities.48 The Regulations do not furnish the tools for managing a pandemic and its
effects such as resource mobilization, coordination of research of medical countermeasures, a
coordinated approach to necessary and proportional travel and trade restrictions as well as a
strong accountability mechanism to build mutual confidence and deter non-compliance.
Instead, those vital activities, where they do occur, are performed on the basis of the reserved
powers afforded to the WHO and Director-General by the WHO Constitution as well as
separate mandates by the WHA. This is certainly an adequate basis from which the WHO can
act from a policy perspective,49 however, these activities lack the normative authority and
weight of actions taken in line with the Regulations themselves.
What are the main problems and what could be done about it?
Just as in the case of the 2014-2016 Ebola outbreak in West Africa, also the challenges posed
by the COVID-19 pandemic have unleashed a veritable storm of reactions among scholars,
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many of whom have focused wholly or partly on the role played by the IHR 2005 and how to
address their weaknesses. From a policy perspective, the evaluation requested by the Health
Assembly in May 2020

50

- and announced by the Director-General on 8 July 2020

51

- will

hopefully lead to a thorough reconsideration of the structures, assumptions and power
distribution underpinning global health security as well as of the role of WHO.

Scholarly contributions so far have usefully highlighted a number of issues that we are not
going to reiterate in this chapter, such as the need to move away from the rigid and binary alert
system based on PHEICs, the need to inject effective accountability for states’ compliance with
IHR obligations, as well as the enhancement of WHO’s authority and independence in its alert
functions.

52

For the purpose of this chapter, we are going to focus more narrowly on a specific

issue of more immediate relevance to the role of the IHR 2005 as a legal tool for responding to
acute international health emergencies and that, to our knowledge, has been overlooked in
recent academic and policy discourse.

As noted above, the IHR 2005 have codified and regulated the surveillance and alert practices
developed by the Secretariat since the 1990s. They proved very effective at containing the
SARS outbreak in 2003, but also revealed the extent of WHO’s power in an emergency
situation outside of a legal framework. Given the pressure to revise the Regulations due to the
fear of an avian influenza pandemic, the successful blueprint used by the Secretariat became
the foundation of the IHR 2005. However, states used the revision to circumscribe the powers
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of the Director-General and to retain ultimate authority in deciding national control measures
without significant risks of accountability. The IHR 2005 are therefore based on the fragile
assumption that soft top-down coordination of international response to a PHEIC through
temporary recommendations, coupled with equally soft monitoring of additional national
health measures, would command significant conformity through their basis in a binding
instrument and the “epistemic authority” of the WHO Secretariat. 53 This assumption has been
disproved in practice; Article 43 gives states parties a very wide discretion to adopt measures
based on their own risk assessment, and they have largely done so in response to the PHEICs
declared since 2009, in particular to close off their borders with dramatic consequences for
other states and non-state actors as well as for the integrity of globalized supply chains. The
COVID-19 crisis has proved once and for all that states are not prepare to delegate to an
international secretariat authority over policies and measures of high political sensitivity and
that can assume an existential significance for the stability and the survival of society. COVID19 has also shown the reluctance of states to exercise self-restraint toward one another or to try
to coordinate their respective actions.

The proliferation of uncoordinated and at times

disproportionate measures, in particular in the early phases of the pandemic, has affected the
sustainability of necessary health measures and facilitated the polarization of a “health versus
the economy” discourse.

Article 43 requires states implementing additional measures, firstly to base them on an
objective scientific basis and to adopt the least restrictive to pursue the appropriate level of
health protection. Secondly, states have to report additional health measures and their rationale
to the WHO Secretariat, which is required to assess their necessity and proportionality and may
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even request implementing states to reconsider their measures. However, the Secretariat does
not disclose publicly the communications exchanged with states parties or the findings it may
have reached, but posts them on a password-protected web site accessible only to states parties
and implementing partners such as the European Union. Moreover, the annual reports on the
implementation of the IHR 2005 submitted by the Secretariat to the WHA contains aggregate
statistical information on additional health measures but does not provide information on
individual states.

54

The Secretariat does not feel it has the authority to engage in public

disclosure and states parties certainly don’t favour a more transparent system that could put
pressure on their risk assessment or political motives. There may also be legitimate reasons to
avoid a confrontational posture with states parties that could compromise cooperation and
access to important data and information. At the same time, the lack of public scrutiny and of
a “naming and shaming” effect decreases accountability and its deterrent effects and is
inconsistent with good governance principles of transparency and legitimacy.

As counterproductive as the uncoordinated response to COVID-19 may be, from a legal point
of view states have purposely institutionalized a “subsidiarity” regime whereby WHO’s
recommendations provide a general default from which states can deviate with minimal risks
of responsibility or accountability. Moreover, similarly to Article XX GATT, states parties
may take actions that would otherwise breach a set of provisions listed in Article 43.1.(b)
provided they are necessary and proportional to the health risk as assessed by them; only openly
arbitrary or unjustifiably discriminatory measures will clearly breach IHR obligations; one
example could be President Trump’s decision to suspend flights from continental Europe while
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maintaining air traffic with the United Kingdom that was showing a similar or worse
epidemiological profile as other Western European countries. 55

Given WHO’s limited oversight authority and in the absence of a functioning dispute
settlement system under the IHR 2005, the legality and appropriateness of additional health
measures can in practice only be tested a posteriori under the monitoring or dispute settlement
procedures of other legal regimes such as trade, investments, transport and human rights. Such
an assessment will depend on the dynamics of those regimes and will focus on their object and
purpose and policy priorities rather than specifically health security considerations. The IHR
2005 will constitute in those cases another source of obligations or else a “fact” or expression
of scientific consensus.

Whether states are prepared to reduce their discretion and strengthen WHO’s oversight will
inevitably be discussed in post-COVID-19 policy discussions. Given the current political
climate and the interests at stake, major changes in this direction seem unlikely. An alternative
policy approach to reduce the uncertainties created by the Regulations in this connection,
therefore, would be to complement WHO’s recommendations and national “Article 43”
authorities with a compulsory consultation mechanism that would require states to compare
their respective risk assessment and the measures they intend to adopt as a procedural condition
for their legality. WTO transparency and consultation obligations could provide a familiar
blueprint, especially since trade is one of the sectors at highest risk. The purpose of this exercise
would be to create an institutional space for early consultations and hopefully coordination and
complementarity of national measures. Any mechanism of this nature will have to rely on
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coordinated technical support by the competent international organizations and will have to
provide a flexible forum open to states and other concerned operators. Most importantly, this
approach may help in reducing disruptions and distortions and incentivize cooperation only if
it is triggered at an early stage of a health crisis, when the health situation may still be under
control, there is more political space for coordination, national policies are less entrenched and
panic has not yet set in. The main challenge of this direction would be the inherent difficulties
at coordinating diverse institutional and regulatory sectors, in particular under a health
framework; and secondly, to agree on a set of incentives and deterrents that may trigger a
virtuous circle of cooperation and self-restraint. Still, an effective mechanism of this nature
could strengthen the sustainability of long-term international response to a pandemic or similar
international health emergency by softening the overall social and economic impact of national
health measures.

In terms of possible institutional models to concretize this proposal, recent scholarship has
pointed to UNAIDS as a promising precedent for inter-institutional and intergovernmental
coordination.56 Regardless of the historical and political considerations surrounding the
establishment and development of UNAIDS, it presents a number of features that arguably
respond to the concerns and requirements noted above.57 It has been established by an
intergovernmental body (ECOSOC in that case) jointly with endorsing decisions by the
governing bodies of co-sponsoring organizations, and in parallel by an agreement among the
executive heads of those organizations, which was accepted by agencies joining at a later
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time.58 This complex process, which does not necessarily have to be exactly replicated in our
case but whose intent is politically important, would facilitate sustained buy-in by both states
and organizations. Its governance includes an intergovernmental body (the Programme
Coordinating Board, PCB), which is essential for managing the political dimension that
inevitably characterizes an international crisis of the magnitude of the COVID-19 pandemic.
Unlike the rotating membership of the PCB, where states are elected for 3-year terms by
ECOSOC on a regionally proportional basis, an intergovernmental organ on pandemic
response coordination may have to look at a different and innovative approach to make sure
that the states and regions most directly concerned are represented. It could also be envisaged
that the forum in question have regional or sub-regional components to facilitate consultations
and coordination among neighbouring countries. As importantly, that body is and should
remain open to non-state participants and voices that carry the legitimacy of the interests
directly affected by the problem at hand. While in the case of HIV/AIDS, the interests most
affected were those of the communities living with the disease, in the case of a health crisis
affecting international travel, trade and transport the legitimate interests that should be
represented include those of the economic sectors directly impacted by the restrictions imposed
to contain the spread of disease. It should not be forgotten, in this connection, that the decisions
to stop flights with China and other countries affected by COVID-19 were often not taken by
governments but directly by airlines. A multi-stakeholder approach to the coordination process
we are proposing is therefore essential for its credibility and effectiveness. At the same time,
UNAIDS features an organ composed of the co-sponsoring agencies that both prepared the
work of the PCB, oversaw the implementation of its decision and provided a forum for direct
inter-institutional coordination. A possible similar model complementing and strengthening the
IHR will require close participation by the relevant international organizations, to provide the
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evidence and scientific basis to facilitate coordination, consultation and harmonization of
national measures. Ideally, participating organizations could also be enabled to play a “good
offices” role to manage political controversies and strive to channel them into an objective
science-based discourse.

Whether or not a possible future consultation and coordination mechanism follows a “UNAIDS
model”, an important question will be under whose leadership it will be established and
consequently how its function and purpose will be framed. The challenge in this connection
will be to ensure the priority of health measures in the context of the balancing act that a
coordination mechanism will have to manage. Assigning this responsibility to WHO, either
within the framework of the IHR 2005 through an amendment of its text, or as a self-standing
initiative for example under its emergency programme, would ensure that intergovernmental
coordination use public health and epidemiological considerations as the central metrics for
decision-making, against which to assess and balance economic considerations. At the same
time, from a political perspective, it may be questioned whether WHO has the “traction” or
arguably the constitutional mandate to centralize this kind of coordination authority over issue
areas clearly transcending public health. The cautionary message imparted in this connection
by the International Court of Justice in refusing to answer WHO’s question about the legality
of nuclear weapons

59

has not had a chilling effect on the organization’s handling of

increasingly political and inter-sectoral issues affecting health outcomes, as testified by the
adoption in 1993 of the Framework Convention on Tobacco Control without significant
jurisdictional challenges.

60

This apparent openness by states to accept health framing and

leadership for complex inter-sectoral issues could also be strengthened by the establishment of

59
60

ICJ, Legality of Nuclear Weapons (Advisory opinion) [1996] ICJ Rep 4.
World Health Organization, Framework Convention on Tobacco Control (2003) UNTS 3202

27
This preprint research paper has not been peer reviewed. Electronic copy available at: https://ssrn.com/abstract=3719102

an inter-agency mechanism as proposed in this chapter, which participating international
agencies would “co-own” rather than being convened by WHO within the framework of its
governance and structure.

Conclusions
The COVID-19 crisis is a major challenge for global health security, and the World Health
Organization, as the UN Specialised Agency for health. Throughout this health emergency (and
a number of preceding ones) it has become apparent that the dedicated international law
instrument for health security, the International Health Regulations are not appropriately
equipped to manage health emergencies. This chapter has focussed on the lack of utility for the
Regulations during a pandemic, most notably in respect of a coordinated approach among
states and international institutions and across international legal regimes to deliver the assets
that are most important to sustain a global response, reduce the economic and social suffering,
and allow the international community to “build back better”.61
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